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Price Transparency – What’s the Discussion? 

Although price transparency has been a longstanding issue in policy discourse, the Trump Administration 

has made this a top priority. In 2018, CMS finalized a rule requiring hospitals to post their Chargemaster 

online. This year, President Trump signed an Executive Order requiring hospitals to post their negotiated 

rates with insurers. The Outpatient Prospective Payment System (OPPS) proposed rule implements the 

Order and specifically requires hospitals to post the negotiated rates of 300 shoppable procedures. 

According to CMS Administrator Seema Verma, this is just the beginning of more to come. However, 

questions remain on whether publishing hospitals’ charges and negotiated rates will truly be meaningful 

to consumers and lower the cost of care. Click here to explore the arguments currently being debated. 

  

 

 

 

 

 

 

https://www.whitehouse.gov/presidential-actions/executive-order-improving-price-quality-transparency-american-healthcare-put-patients-first/
https://gallery.mailchimp.com/af5ce00be334b3111d2bea2c4/files/c75eedc0-1a8f-498d-a354-7968c4e98847/Proposed_OPPS_ASC_CY2020_Summary_Outline.pdf
https://www.modernhealthcare.com/law-regulation/medicares-verma-promises-more-healthcare-price-transparency
https://gallery.mailchimp.com/af5ce00be334b3111d2bea2c4/files/6c925325-5205-4444-a401-907aa7446097/The_Price_Transparency_Debate.pdf


 
 

 

The Opioid Crisis: Lessons from Oklahoma v. Purdue Pharma, et al. 

“As a matter of law I find that Defendants’ [Johnson & Johnson] actions caused harm and those 

harms are the kinds recognized by [the Oklahoma nuisance statute] because those actions annoyed, 

injured, or endangered the comfort, repose, health or safety of Oklahomans.”  

On August 26th, Judge Thad Balkman of Cleveland County, OK, issued this verdict in the landmark 

case of Oklahoma v. Purdue Pharma, et al. The ruling is one of the first handed down in a flurry of 

litigation seeking restitution for pharmaceutical companies’ role in the opioid epidemic. Between 

2012 and 2017, opioids claimed nearly 200,000 lives in the U.S.  

What precedent does this set?  

Oklahoma v. Purdue—if the verdict remains intact after J&J’s promised appeal—will likely remain a 

legal anomaly in the opioid battle. The breadth of Oklahoma’s public nuisance statute makes it easier 

than in other states to bring a claim based on malicious practices that capitalized on addictive and 

deadly opioids. It’s unlikely we will see many nuisance-based opioid claims elsewhere.  

While the $527 million judgment against J&J is significantly less than the $17 billion the state asked 

for, Judge Balkman directed the funds to be applied to the State Abatement Plan (SAP), ensuring the 

money will support infrastructure for fighting the opioid epidemic. Combined with settlements from 

Purdue Pharma and Teva, the J&J verdict brings Oklahoma’s total recovery to about $1 billion—

enough to cover two years of the SAP.  

This approach contrasts from Big Tobacco settlements, which were critiqued for massive cash 

infusions that were poorly managed by states and often did little to address population health. 

However, the SAP matched with the $527 million figure, could give other litigants a sense of what is 

reasonable in negotiations and effective for fighting the opioid epidemic in their states. 

 

 

https://www.oscn.net/dockets/GetDocument.aspx?ct=cleveland&bc=1044673351&cn=CJ-2017-816&fmt=pdf
https://www.kff.org/other/state-indicator/opioid-overdose-deaths-by-gender/
https://law.justia.com/codes/oklahoma/2018/title-50/section-50-1/
https://www.nytimes.com/2019/08/05/health/opioids-litigation-settlement.html?module=inline
https://www.nytimes.com/2019/08/05/health/opioids-litigation-settlement.html?module=inline


 
 

What about other states? 

U.S. Civil Procedure allows for similar cases to be consolidated under Multi-District Litigation 

(MDL). The National Prescription Opiate Litigation is consolidated under MDL 2804, and involves 

allegations against manufacturers, distributors, physicians and pharmacies for a growing class of 

plaintiffs. The current MDL alone is estimated to represent $480 billion in damages, raising 

speculation that a national opioid settlement would be unparalleled in terms of the final figure.  

Already, the biggest opioid manufacturers have started making offers to enter into something that 

would mirror the National Settlement Agreement with Big Tobacco in the 1990s. Just a day after the 

verdict against J&J was announced, Purdue proposed a national settlement of $10-12 billion. With 

Purdue’s future uncertain, states may be compelled to take what they can get before the pharma giant 

declares bankruptcy.  

 

Immigration Changes Jeopardize Pediatric Health 

The U.S. Citizenship and Immigration Services (USCIS) recently sent letters to immigrant families 

announcing that it will no longer consider deferred deportation for children undergoing serious medical 

treatment, giving families 33 days to leave the country. The letters are especially concerning to hospitals 

treating immigrant children with rare and serious diseases. USCIS’ actions join other policy changes, such 

as the public charge and Supplemental Nutrition Assistance Program rules, that make it harder for 

parents, pediatricians and other providers to keep kids healthy.  

What are medical deferred actions? 

Medical deferred actions allow immigrant children with acute care needs to receive treatment in U.S. 

hospitals. Families requesting “deferred action” can stay in the country for up to two years to get life-

saving treatment. Children battling cancer, cerebral palsy, cystic fibrosis and other serious conditions use 

the program to purchase care they are unable to receive in their country of origin. 

  

https://www.npr.org/2019/08/28/755007841/several-big-drug-companies-considering-massive-settlements-to-resolve-opioid-sui
https://www.ohnd.uscourts.gov/mdl-2804
https://www.reuters.com/article/us-otc-opioids/expert-witness-in-opioids-mdl-fixing-crisis-will-cost-483-billion-idUSKCN1RU2I5
https://www.publichealthlawcenter.org/topics/commercial-tobacco-control/tobacco-control-litigation/master-settlement-agreement
https://abcnews.go.com/Health/wireStory/states-towns-skeptical-proposed-opioid-settlement-65300840
https://www.reuters.com/article/us-purdue-pharma-opioids-exclusive/exclusive-oxycontin-maker-prepares-free-fall-bankruptcy-as-settlement-talks-stall-idUSKCN1VO2QN
https://www.reuters.com/article/us-purdue-pharma-opioids-exclusive/exclusive-oxycontin-maker-prepares-free-fall-bankruptcy-as-settlement-talks-stall-idUSKCN1VO2QN
https://www.wbur.org/news/2019/08/26/medical-deferment-immigration-program-ended
https://d279m997dpfwgl.cloudfront.net/wp/2019/08/Redacted_MedDA_denials.pdf
https://mailchi.mp/19e91957c92c/june-ahpa-newsletter-1893857?e=%5bUNIQID%5d#PublicCharge_more
https://www.vox.com/policy-and-politics/2019/9/4/20835692/conservative-think-tank-foundation-for-government-accountability-food-stamps-snap-poverty-welfare


 
 
What has changed?  

USCIS began mailing letters dated August 7th to parents applying for renewal, stating that it would no 

longer accept or process medical deferment requests. Over 100 members of Congress denounced the 

change, calling the decision one that “will needlessly endanger vulnerable children and families.” 

Advocates urge the Administration to instead explore changes through rulemaking, so that health 

researchers, physicians and child advocates can provide guidance.  

What’s next? 

Because the change was not made through the traditional rulemaking process, it is difficult to predict 

exactly what USCIS will do next. In a newly-released statement, the Trump Administration stated it will 

process cases that were already in progress but made no commitment to preserving the program. Clarity is 

still needed on whether the medical deferred action program will be ended once pending cases are 

resolved. 

 

340B Litigation Update  

On Tuesday, September 3rd, Secretary Alex Azar submitted his Appellant’s Brief to the U.S. Court of 

Appeals for the District of Columbia in an ongoing battle over the 28.5% cut to 340B reimbursement 

rates. Here are some of his key positions: 

• The District Court lacked jurisdiction to hear the claim because rules like OPPS are precluded 

from judicial review by the Medicare statute.   

• OPPS must operate in a budget neutral manner, making remedial measures possibly more 

disruptive.  

• Higher Medicare payment rates for 340B drugs result in higher costs to beneficiaries.  

Read the full brief here. AHA’s Appellees’ Brief is due September 24th.  

 

 

 

 

 

https://www.apnews.com/e27485eced6e480ca10a6a4c1c043f0c
https://drive.google.com/file/d/199_scXuEiATpJghgpf9Tf7RJmawX3v-F/view
https://drive.google.com/file/d/199_scXuEiATpJghgpf9Tf7RJmawX3v-F/view
https://www.nytimes.com/2019/09/02/us/trump-immigration-deferred-action.html


 
 

 

A Look at the Federal Register 

Confidentiality for Substance Use Disorder Patient Records 

The Substance Abuse and Mental Health Services Administration released a proposed rule (84 FR 44568) 

related to confidentiality under 42 CFR Part 2 as it applies to Substance Use Disorder (SUD) in patient 

medical records. The rule clarifies and expands a non-opioid treatment provider’s ability to discuss and 

redisclose SUD, provided that the patient discloses the information to that provider. Comments close 

October 25th.  

 

CDC Revised Recommendations for HIV Testing of Adults, Adolescents and Pregnant Women 

The CDC has issued a notice with comment period (84 CFR 45495) as it seeks updates to its 2006 HIV 

testing guidelines, including best practices for screening and connected care. Comments close October 

28th.  
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https://www.govinfo.gov/content/pkg/FR-2019-08-26/pdf/2019-17817.pdf
https://www.govinfo.gov/content/pkg/FR-2019-08-29/pdf/2019-18659.pdf
https://www.modernhealthcare.com/safety-quality/cms-delays-requirement-acos-notify-beneficiaries
https://www.nytimes.com/2019/08/23/us/politics/david-koch-republican-politics.html
https://www.statnews.com/2019/08/21/nih-precision-medicine-share-data-with-participants/
https://www.healthcaredive.com/news/cms-to-update-hospital-star-ratings-early-next-year-despite-blowback/561208/
https://www.reuters.com/article/us-usa-opioids-litigation/us-judge-orders-big-drug-companies-to-face-opioid-trial-idUSKCN1VO2AS
https://www.northcarolinahealthnews.org/2019/08/29/nc-needle-exchange-programs-succeed-despite-odds/
https://www.nytimes.com/2019/09/01/opinion/hospital-spending.html

